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BY }OHN

C. TOULMIN, Q.C.

John Toulmin, Queen's Counsel,
was a student of Professor William
Bishop when he attended the U-M
Law School as a foreign Ford
Foundation Fellow and Fulbright
Scholar in 1964-65. As the
president of the Council of the
Bars and Law Societies of the
European Community (CCBE),
he returned to Ann .Arbor as the
William W. Bishop Jr. Fellow to
give the 1993 Bishop Memorial
Lecture on the international
practice of law. This article is
based on his lecture.

46

THE UNIVERSITY OF MICHIGAN LAW ScHOOL

IN

1965,

IT DID NOT MAKE SENSE to

talk about a worldwide legal profession.
There were many different legal professions which, in the spirit of those times,
had little need to harmonise their rules or
consider what effect changes in the rules
would have on the pattern of practice in
other countries. Indeed, until the last few
years there was, except for a few specialists, little practical need for ordinary
lawyers to study either the law or law
practice in other countries.
What was until recently an academic
pursuit of the few is now recognised as
being of great practical importance to all
of us. It is clear that we now have a
worldwide legal profession and that it is
developing at a considerable pace.
Lawyers provide services for clients·
clients respond to and take advanta~e of
changes in the political and economic
situation and in technology, thus driving
change m the profession. In order to
understand what our worldwide profession requires, it is necessary to look at
the extent of the changes that have taken
place.

The political and economic map has
changed. On this continent, you now
have the North American Free Trade
Area. Recently, the GAIT agreement was
signed. Legal services are included in
GATT as part of business services. The
European Community (renamed the
European Union in October 1993 by the
Maastricht Treaty) of six member states
has enlarged to 12, and is still growing.
On Jan. 1, 1994, a number of the
European Free Trade Association countries entered into close association with
the full members of the EU. 1 Central and
Eastern Europe are now part of the free
world. This region has cooperation
agreements with the EU and strong links
with the United States and other countries. The Mercosul countries in South
America - Brazil, Argentina, Uruguay
and Paraguay - have formed their free
trade area. There are trading agreements
in the Pacific Rim. In each case, there is
increasing cooperation between nations
and lowering of regional trade barriers,
which allow law firms to expand and
become multinational.
The development of technology,
particularly computers, facsimile and
voice mail, has made worldwide communications easier, not only for businesses
but for law firms. The world also seems a
smaller place when satellites beam news
around the world. For instance, the
Rodney King trial and the Senate hearings of Judge Clarence Thomas received a
great deal of television coverage in many
countries.

Increasingly, we lawyers are
interdependent in thought
and deed. What happens in
one country will affect
directly not only the practice
in another country, but even
the way in which lawyers are
regarded in that country.

Practices changing everywhere
Within the United States, the change
in the pattern of legal practice has been
marked. In 1965, the largest American
law firm had about 175 lawyers. Now
there are more than 200 U.S. firms with
250 lawyers or more. Then, there were
no national law firms in the United
States. Now it is wrong to think, for
example, of Winthrop Stimson Putnam
& Roberts solely as a New York firm, or
of Morrison and Foerster as a San
Francisco firm. They have offices in other
parts of the United States and the rest of
the world. At least 12 firms in Detroit
have out-of-state offices. Meanwhile, the
profession has grown in size. In 1971,
there were 350,000 lawyers in the United
States. Now there are over 900,000.
In Europe, too, there have been great
changes, particularly in the last few years.
Until 1970, English solicitor firms had a
statutory maximum of 19 partners. Now
there are at least 10 firms with more than
100 partners. As a result of cha'nges in
the rest of Europe, there are large law
firms in Germany and France and
especially in the Netherlands, which has
a number of firms with more than 200
lawyers.
Throughout Europe, the practice of
law is increasingly transnational. In 1965,
there were two U.S. firms with offices in
London. By 1992, more than 50 of the 100
largest U.S. firms had offices there. This
expansion of practice is not confined to
Europe and the United States. It has taken
place in all the major commercial centres of
the world, particularly in the Far East.

There have been other changes for
lawyers. In the 1960s, and indeed after,
lawyers' privileges and immunities were
accepted by politicians and the general
public. Now, throughout the world, they
have to be justified at the bar of public
opinion . Law firms, particularly in the
United States, are regarded as commercial enterprises. There is talk of "one-stop
shopping"; a proposal in the United
Kingdom for reform of the legal profession questioned why all professional
services - legal, accounting, architectural, surveying, etc. - could not be
provided by one partnership.
I am told that in the United States,
lawyers are poorly regarded by the
public. Former Vice President Dan
Quayle's speech at the 1991 American
Bar Association convention, which was
deeply critical of lawyers, was the most
sympathetically reported speech he ever
made. Lawyers' mystique is disappearing
in other countries as well.
Something positive must take the
place of that mystique. If there is contempt for lawyers, contempt for the law
is not far behind. What is needed
worldwide is a vigorous assertion of
those values which are important for the
functioning of the legal system, so that
these values are preserved in this time of
rapid change. To do this, lawyers must
play a constructive role in bringing about
necessary change. It is, for example, a
blot on the legal system that in most of
the free world, the majority of citizens
cannot afford to use the civil courts.

Increasing interdependence
among legal professions
Increasingly, we lawyers are interdependent in thought and deed. What
happens in one country will affect
directly not only the practice in another
country, but even the way in which
lawyers are regarded in that country.
The speed of these changes in the
pattern of legal practice has largely taken
unawares those who regulate our profession. Yesterday, the movement of lawyers
affected only a few and could be dealt
with by informal arrangements. Now it is
necessary to make clear the regulatory
process by which lawyers can qualify as
members of the bars in other countries;
the rules of conduct which will apply
when they visit other countries; whether
they can establish branch office abroad
and, if so, what scope of practice they
should be permitted to undertake.
In dealing with these questions, there
is a need to understand each other's legal
systems. Such an understanding is
particularly important in Europe, where
we have many different legal systems.
There may be a good reason why a
particular proposal causes difficulty in a
country. For example, Gemiany and
France give lawyers a monopoly on
1 Most members of the EFTA -Austria, Finland,
Iceland, Norway and Sweden - joined the
European Economic Association (EEA) as part of an
enlarged trading market onjan. 1, 1994.
Switzerland and Liechtenstein did not join.
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providing paid legal advice. There is no
such monopoly for lawyers in the United
Kingdom, Ireland and Belgium.
It is also important to understand that
we are at the start rather than at the end
of a period of rapid change for the
profession. For example, there are at
present only three foreign legal consultants registered under the Michigan law,
but it is not hard to see that foreign
lawyers may wish to establish offices in
Detroit to serve clients connected to the
automobile industry or in Kalamazoo for
the pharmaceutical industry, or that there
may be a need for greater interchange of
lawyers across the Canadian border.

Shaping cross,border practice the profession's role
As the EC has developed, the legal
profession in Europe has been forced,
often unwillingly, to face up to problems
in the profession and consider not only
in a theoretical but also in a practical way
how solutions can be found. The Council
of Bars and Law Societies of Europe
(CCBE) plays a major role in ensuring
that the views of the legal profession are
understood and taken into account when
changes affecting the profession are
considered by the European institutions
and national governments.
The CCBE consists of national delegations from the legal profession of all 12
EU states and the countries in the EEA as
full members; five other nations are
observers. 2 This umbrella organization
represents the legal professions of these
ni3-tions before the institutions of the EU
and other international bodies. The
CCBE delegates also meet to discuss
topics such as multinational and multidisciplinary partnerships, access to
justice, a common code of conduct for
lawyers, the GATT round and alternative
dispute resolution.
Professor Bishop taught me a very
valuable lesson - that if negotiations are
2 EEA countries were admitted to the CCBE as full
members onjan. 1, 1994. Observer countries are
Switzerland, the Czech and Slovak Republics,
Hungary and Cyprus.
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There are at present only three foreign
legal consultants registered under the
Michigan law, but it is not hard to see that
foreign lawyers may wish to establish
offices in Detroit to serve clients connected
to the automobile industry••. or that there
may be a need for greater interchange
of lawyers across the Canadian border.

to succeed, they must not only be based
on principle, but must also be practical.
In discharging the duties of president of
the CCBE, I found it was important to
keep in mind at all times what is practical
and what is possible when trying to reach
a common position between a large
number of legal professions operating
different legal systems in different
languages. Before the legal professions
can influence others, they must reach
agreement amongst themselves, however
difficult that may be.

The legal framework
in Europe
The Treaty of Rome, as U-M Professor
Eric Stein taught me, provides in Article
3(c) for the abolition of obstacles to the
freedom of movement of persons,
services and capital within the member
states and prohibits discrimination on the
grounds of nationality 3 . Under Article 52
of the treaty, restrictions on freedom of
establishment by nationals of one
member state in the territory of another
member state should be progressively
abolished; this applies specifically to
professional activities. Under Article 59,
there is a right to provide cross-border
services. Articles 54 and 57(2) require
the Council of Ministers of the Governments of Member States to issue directives on the mutual recognition of
diplomas, certificates and other qualifications for the exercise of professions.
The general programme for the
professions was originally was set out in
1961. Progress toward these objectives
was very slow. It wasn't until i977 that
the EC adopted the Lawyers' Services
Directive (77/2491 EEC), which permits
lawyers who are nationals of and qualified in one member state to provide a
wide range of cross-border services
including, in particular, giving legal
advice on host state law.
For example, an Irish lawyer would be
permitted to go to Spain and advise on
Spanish law as well as Irish law. He or
she is also permitted under the directive
to appear in the Spanish courts on an
occasional basis, provided that the lawyer

is introduced by a lawyer qualified to
appear before that court. The foreign
lawyer providing services is prohibited
otherwise from appearing in court and
also may not carry out the notarial
activities of probate and conveyancing.
In court-related activities, the rules of the
host bar apply; otherwise, home rules
apply, although the lawyer must respect
host rules, particularly in relation to
advertising.
The EC passed no other legislation
specifically related to lawyers until 1989,
but in the meantime, the European Court
of Justice consistently struck down
restrictions on professional practices
which it held to be contrary to the Treaty
of Rome. In Reyners (1974] ECR 631, it
held that lawyers in independent practice
were not exercising public authority, and
thus were not exempt from the treaty
under Article 55 . Then the court struck
down residence requirements in Van
Binsbergen (1974] ECR 1799; nationality
requirements in Van Ameyde v. UCI
[1977] ECR 1041 ; restriction on the
number of offices in Klopp [ 1984] ECR
2971; and disguised discrimination in
Thieffrey [1977] ECR 765 and Patrick
(1977] ECR 1189. The European Court
has made it increasingly clear that it will
place a liberal construction on its interpretation of the Treaty of Rome.4
In 1989, the Council of Ministers
adopted a Directive on the Recognition of
Higher Education Diplomas, also known
as the Diplomas Directive (89/48/EEC).
This directive, which applies to all
professionals, has special provisions for
lawyers. It outlines how EC member
states must recognize relevant professional qualifications acquired in another
state. Under the directive, an EC national
admitted to the bar in a member state
may, without examination, become a full
member of the bar in another member
state where the legal systems are similar.
They may join the bar in a member state
where the legal systems are different after
taking a shortened version of the bar
examination which takes into account
relevant knowledge acquired in the home

state. This is particularly helpful for
lawyers from those countries where the
law is very similar, and for the young
lawyer. It does not assist those who wish
to give advisory services primarily on
international commercial law and the law
of their home country as qualified legal
consultants.
There is one other piece of EC-wide
legislation that is important for lawyers.
In 1988, the CCBE unanimously adopted
a code of conduct that applies to all
cross-border dealings between EC
lawyers. The code has been adopted by
all the legal professions represented in
the CCBE. It stresses the independence of
the lawyer and the general ethics under
which lawyers should practice. It also
deals with detailed rules on topics such
as acceptance and termination of instructions, relations with the client and
relations with the court. It tackles
subjects where there is no uniformity of
practice between different legal systems:
confidentiality of correspondence,
conflicts of interest, and contingency
fees . To protect the public, the code calls
for safeguarding clients' funds and
requires lawyers to carry professional
indemnity insurance. Another key
provision states clearly that a lawyer
should only undertake work which he or
she is competent to perform.
The joint committee of the CCBE and
the ABA has compared this code with
disciplinary rules in the United States.
There are some differences, notably on
contingency fees, but if there was a desire
to have a code of general principles that
applied to cross-border activities between
EC and U.S. lawyers, this could be
achieved. The Japanese disciplinary code
is also consistent with the principles in
3 Article Ba added by Article 13 of the Single
European Act of 1986 establishes the specific aim of
establishing the internal market by Dec. 31, 1992.
'The internal market shall comprise an area without
internal frontiers in which the free movement of
goods, persons, services and capital is ensured in
accordance with provisions of this treaty."
4 See Commission v. Federal Republic of Germany
[1988] ECR 1123.

LAW QUADRANGLE NOTES

SUMMER

1994 49

A worldwide code would
help to build confidence not
only between lawyers, but
also for their clients.
the CCBE code. A worldwide code would
help to build confidence not only
between lawyers, but also for their
clients. When delegations from the
American, European and Japanese legal
professions met together for the first time
ever in Evian les Bains in October 1993,
they agreed that this task should be
undertaken.

A practical proposal
within the European Union
To complete the freedom of movement for lawyers within the European
Union, the CCBE has drafted its own
directive giving a lawyer the right to
establish an office in another member
state and act as a legal consultant,
carrying on a limited range of activities
under his or her own title of qualifications. Such consultants would be subject
to the host's professional rules and
discipline, and have the right to participate in host bar committees.
The CCBE had debated this subject for
more than a decade without any agreement. In Copenhagen in 1988, the 12
delegations were hopelessly divided in
support of three competing drafts. The
authors of those drafts - Michel Gout
from France, Neils Fisch-Thomsen from
Denmark and Heinz Weil from Germany
- and I came together as experts over a
weekend at the end of June 1988. We
discussed the issues purely on the basis
of taking into account the needs and fears
of the host professions and the incoming
lawyers. Rather to our surprise, we found
that when we looked at it in this practical
way, many of the points of difference
disappeared. The small print required
much discussion, but in October 1992 in
Lisbon, a draft directive in substantially
the same form as we devised was approved by the CCBE by 10 votes to two.
This draft directive is passing through
the necessary preliminary stages of
redrafting and consultation within the EC
Commission and we hope that a Commission draft will be issued soon. The
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fact that it has been delayed for so long
has caused the EC substantial difficulty in
the GAIT negotiati€lns. The main
principles of the CCBE draft are:
• All lawyers in good standing have a
right to establish offices in another
member state, upon proof of enrollment with the competent authority of
the home member state (Art. 2).
• Lawyers have a duty to register with
the host bar or competent authority,
and a corresponding right to be
registered after a simple process of
verification (Art. 5). Unlike the United
States, the host bar has no right to
conduct a due diligence procedure,
but must accept the certificate of the
home state bar.
• After the lawyer can prove three years'
effective and permanent professional
activity in that state (including the
practice of local law), he or she may
require the host state admitting
authority to take this period of
practice into account if he or she
wishes to become a full member of the
local bar. The host bar is required to
exempt the applicant from at least a
substantial part of the test for admission. However, the lawyer cannot be
required to become a full member of
the host bar (Art. 4.2).
• The lawyer established under home
title may not use the professional title
of the host profession, but must give

•

•

•

•

an indication that he or she is
authorised to practice as a foreign legal
consultant (Art. 7).
The established EC lawyer may, unlike
the foreign legal consultant in the
United States, advise on local law and
appear on an occasional basis in the
courts of the host jurisdiction, but
may not undertake notarial activities
or otherwise conduct litigation
(Art. 6).
The established lawyers are subject to
the host bar's rules of conduct and
discipline, provided that they conform
to EC law and, insofar as they are
restrictive, can be objectively justified
(Art. 8).
For registered legal consultants, the
bar of the home state may participate
in any disciplinary procedures
(Art. 10) 5 .
In imposing insurance requirements,
the host member state must ensure
that equivalent arrangements in the
home state are fully taken into account
and that the requirements do not
discriminate against the foreign
qualified lawyer (Art. 8.3).

• Lawyers from one jurisdiction are
permitted to set up branch offices in
the same form as in their home state.
Otherwise, rules on multinational
practices must be the same for established foreign lawyers as for fully
qualified lawyers in the home state
(Art. 11).
The draft directive is intended to help
lawyers in border areas who wish to
establish offices in the neighbouring
state, and those who wish to provide a
service for their own nationals residing in
another member state as well as those
who wish to carry on international
practice from foreign offices in major
business centres. Like all other EC
directives, it applies to EC nationals who
are members of a recognized EC profession but not to nonnationals, even if they
are members of a bar or law society in a
member state. Currently, the CCBE and
member states are discussing what the
rights of non-EC lawyers should be, but
at present there is no consensus on this
question and it is difficult to achieve any
consensus until the internal question is
settled.
Although the EU draft directive will
take time to be adopted and take effect, it
will have a more immediate influence. In
the event of a challenge to existing bar
rules, the Court of Justice will look to the
CCBE and Commission drafts when
deciding if the rules can be regarded as
objectively justified.

The U.S. system
Regulation of foreign lawyers in the
United States has taken a different route .
Unlike the European process, it is the
courts in individual states - not the
profession itself - which decide the
questions of admission to practice in that
state. At present, the number of foreign
legal consultants is small - only about
200 are practicing in the United States,
of which about 170 are in New York.
This compares with more than 500 in
London and Brussels and just under 200
in Japan. The right for foreign lawyers to
practice as legal consultants exists only in
.about 14 states, including Michigan. In

half of the states, there is no reciprocity
allowing interstate practice; lawyers from
other states must pass the state bar exam
to be admitted to practice, so it is argued
that it is difficult to permit foreign legal
consultants from other jurisdictions to
establish offices as legal consultants albeit
to undertake limited areas of work..
All the states permitting foreign legal
consultants have a rule requiring a period
of practice in the law of the home state
before admission to practice as a foreign
legal consultant. Many states require the
practice to have been undertaken exclusively in the country where the lawyer
qualified. Foreign legal consultants
generally may not advise on U.S. state
and federal law. In some states, however,
they may do so if it is based on the advise
of a locally-qualified lawyer. Formal
requirements include due diligence
investigations by the state bar to verify
the status and suitabilfty of the applicant.
Some states, particularly California
and Texas, have indemnity insurance
requirements with which it is almost
impossible for foreign legal consultants to
comply. As a result, there are only six
legal consultants registered in California
and only one in Texas. Some in the ABA,
including former International Section
chairs Steven Nelson of Dorsey and
Whitney and Joe Griffin of Morgan Lewis
and Bockius, expressed concern that the
lack of a general right to establish as a
foreign legal consultant in the United
States was inhibiting discussions for
liberalising rules in other countries. They
drafted the Model Rules for Foreign Legal
Consultants, which the ABA adopted as
official policy in August 1993, although
the actual decision to adopt the rules is a
matter for each state alone.
The model rules are carefully drafted
to leave residual discretion on admitting
legal consultants to the competent
authority of the host state. 6 Under the
rules, the foreign lawyer should have five
years' experience in the laws of the home
state, but it could be obtained in offices
outside the home state. As a result of the

strong position taken by the CCBE and
others, this requirement is not mandatory. A shorter period may be substituted, or the qualifying period may be
omitted entirely.
Article l(c) and Article 2 preserve the
right to make due diligence searches into
the character of the legal consultant,
rather than the due verification procedure. Article l(d) has an age limit of 26,
although it is optional. (Michigan has an
age limit of 18). Article 3 has a clause
giving the right, but not the obligation, to
make reciprocal treatment for members
of the bar of a U.S. state a precondition in
accepting foreign legal consultants.
(Michigan Code Article SE(b) requires
that Michigan lawyers should have a
reasonable opportunity to practice in the
applicant's jurisdiction.) In discussions
within the CCBE, there has also been a
strong feeling that there should be some
broad element of reciprocity.
Article 4 of the model rules permits a
much narrower scope of activity than
under the EC draft directive. Court work
is excluded; legal consultation is confined
to advice on foreign law, although advice
on local law can be given if based on the
advice of a locally-qualified lawyer.
However, the forms of practice allowed
under Article S(b) are wider than in the
EC draft, in that a foreign lawyer is
entitled to employ locally qualifiedlawyers and take them into partnership.
The explanatory memorandum to this
rule says that it thinks only a limited
number of foreign legal consultants will
register. I disagree. I expect the movement of lawyers which is taking place
increasingly in the rest of the world will
also take place in the United States.
The model rules also include provisions on discipline, application and
renewal fees, revocation of license, and
admission to the bar. They do not deal
with the problems of compliance with
insurance requirements, which in some
5 The precise form of the participation is likely to be
changed in the EC Commission draft.
6 See e.g. Michigan Code Article SE(a)(l) .
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states are a significant barrier for foreign
lawyers wishing to become legal consultants. The ABA's adoption of model rules
is a positive and welcome step forward,
although, as can be seen, much remains
to be discussed before these basic differences in approach can be reconciled.

Beyond the Atlantic area the GATT Round
Our worldwide legal profession does
not, of course, only include Europe and
the United States, but also the rest of the
world. Both the CCBE and the ABA and
their governments have been having
separate discussions on foreign legal
practice not only with each other but also
particularly with the Japanese. These
discussions have often taken the form of
demands that the Japanese liberalise their
rules for foreign legal consultants.
Japanese rules are indeed too restrictive,
but it is right to point out that foreign
legal consultants are permitted to
establish offices in japan, whereas they
are not at present permittetl to practice as
such in a majority of U.S. states or in a
number of countries in Europe.
At the insistence of the U.S. Trade
Representative, with the support of the
ABA, legal services were included in
GATT as part of business services7 .
European lawyers raised objections to
this. On one occasion, the head of the
Belgian delegation asked a senior representative of the EC Commission why he
thought lawyers should be treated as
traders in the same way as sellers of
tomatoes. However, the EC Commission
itself was sympathetic to keeping legal
services in the GAIS.
The CCBE had a choice to object to
the inclusion of legal services and do
7 These are covered under the General Agreement on
Trade in Services, known as GATS. Specific
provisions for lawyers are contained in the Annexes
on Legal Services prepared by the participating
countries.
8 Perhaps these principles could be similar to the
Common Code of Conduct set out in my article in
the Fordham International Law journal, Vol. 15.
No. 5 p. 673 (1991-92).
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nothing constructive, or to try to play a
constructive role. We chose the latter. In
our view, business legal services are
essentially advisory services. Courtrelated activities are essentially participation in the process of justice and cannot
properly be charact~rised as business
services. If legal services were to remain
part of the GATS, we argued that inclusion should be confined to advisory
services and should not deal with
questions of access as full members of the
local profession, employment and
partnership, which should be left to
individual countries.
The United States, in its discussions
with the Japanese, in its Annex on Legal
Services of Oct. 3, 1990, took the
opposite view and demanded extensive
rights for foreign attorneys, including the
right to recruit local lawyers as employees and to take local lawyers into U.S.
partnerships. The EC Commission took
the position that the GAIT should not
regulate the status of lawyers as partners
or employees, but should concentrate on
activities. These activities should include
advice on the law in which a person is
qualified and on international law, but
not local law. For this purpose, EC law
was to be treated as local law.
At a private sector meeting with EC
senior officials in 1991, I suggested that
the CCBE could aid negotiations by
meeting its counterpart professions in
other countries, in cooperation with E.C.
officials. Officials welcomed the idea, and
since then, the CCBE has had many

Foreign legal consultants are
permitted to establish offices
in Japan, whereas they are
not at present permitted to
practice as such in a majority
of U.S. states or in a number
of countries in Europe.

discussions on the GATT Round with
representatives of the ABA, the EC
Commission and the U.S. Trade Representative. Similar meetings were held
with the Japanese.
There are, of course, many other
countries in the world for which additional freedom for lawyers to provide
services to their clients in other countries
is of greatest importance. It is dangerous
to single out any in particular, but among
others, Hong Kong, China, Singapore,
Malaysia, Australia, New Zealand,
Canada, Brazil and Egypt spring readily
to mind. All interested countries must
have the opportunity to take part in the
detailed discussions. The experience of
past discussions shows that we must
strike a balance between the progress
urged by the exporters of legal services
and the concerns of the importers. We
must understand the concerns of smaller
countries which fear domination by the
larger ones. The arrival of one lawyer

from a small country in the third world
in the United States or the United
Kingdom should not necessarily trigger a
large exodus in the opposite direction on
the basis of reciprocity.
In my mind, I can hear Professor
Bishop asking what is the practical
method for obtaining more liberal offers
within the GATS framework to extend
the very limited liberalisation so far
achieved. The present offers from the
European Union, the United States and
Japan provide a confusing patchwork. If
other countries follow suit, the objective
of progressive liberalisation will not be
met. It also will be difficult to put
pressure on those countries that do not
wish to open their borders to foreign
lawyers.
I aking into account the different
views expressed at the historic Evian les
Bains meeting with representatives of the
Japanese, American and European legal
professions and at other meetings I
attended during my year as president of
the CCBE, I believe it may be possible to
form a consensus around the following
positive proposals, which countries
would be encouraged to offer as a
minimum:
• The scope of activities for foreign
lawyers established in other jurisdictions would be home state law and
international law. (This would not
include EC law for lawyers from
countries outside the European
Union.) In addition, foreign lawyers
would be permitted to advise on thirdcountry and local law provided it was
based on the advice of an appropriate,
qualified lawyer.
• The foreign lawyer would be required
to register with the host bar, but have
a right to be registered after fulfilling
formal requirements. He or she would
be subject to host rules and discipline,
provided that they conformed with
accepted principles of conduct. 8
• Where the present rules in any state
are more liberal for foreign lawyers
than the GAIS rules, existing rules
apply. This provision would apply, for
example, in the United Kingdom.

• Foreign qualified lawyers should be
entitled to conduct all arbitrations,
except for purely domestic ones.
• Courts will decide whether or not to
admit a foreign qualified lawyer to
plead a particular case before a
domestic court or tribunal (as in the
present system in the United States).
• The foreign qualified lawyer practicing
from a branch of a firm should be
entitled to use the name by which the
firm is habitually known.
An agreement by all the states in the
GAIT along the lines of these proposals
would substantially liberalise the provision of legal services that support
business sources. It would create its own
momentum for change. The requirements
of clients inevitably would provoke
additional liberalisation in those countries which offered only the minimum.
In this area, it is much more important to
start the process than tl') wait for years in
hope of achieving the perfect agreement.
I wish to end with a tribute to the
farsightedness of the Law School faculty.
My year at the Law School was one of the
most rewarding and enjoyable of my life.
Professor Bishop, a brilliant teacher who
combined rigorous scholarship with a
sense of fun, gave us a lesson in practical
skills at my first seminar in international
law. He gave us a treaty of friendship,
commerce and navigation to construe,
then told us that one clause meant
"absolutely nothing but we had to put it
in because the point had to be covered."
He taught us the importance of working
out in advance the practical future
consequences of action taken on behalf of
your client. I know that he was loved and
revered not only by his students and
fellow teachers, but also by his colleagues
in the State Department, where he served
as legal advisor from 1939-1947.
Professor Bishop was among a number
of other remarkable teachers: Professor
Paul Kauper teaching American Constitutional law; Professor Jerry Israel teaching
a seminar on the American law of free
speech; Professor S. Chesterfield
Oppenheim teaching American antitrust

law; Professor Jackson giving a seminar
on international trade law; Professor
Whitmore Gray teaching a comparative
law course in contracts and Professor Eric
Stein teaching the law and institutions of
the Atlantic area.
I never thought when preparing for
Professor Stein's class that I would ever
need to know about the GAIT Round or
even be directly involved in the EEC,
since the United Kingdom had just been
rejected for EEC membership. There was
no course similar to Professor Stein's at
that time anywhere in Britain. When I
attended a seminar of law professors and
members of the European Court of
Justice in 1991, it was agreed that a
course along the lines of his was essential
background for all lawyers in the EC, so
you can see how far-sighted it was in
1965. The faculty today continues to
reflect in its courses the changing times
in which we live. The profession's
regulatory authorities, too, must keep up
with the pace of change; otherwise they
will lose the respect of both the legal
profession and the public.
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